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Compliance and Best Practice

needs to ensure that its directors and management comply with the relevant legal and

n company that is planning or preparing to go public via an initial public offering (“IPO")
regulatory requirements for the purpose of, among other things, the listing application.

Once the company has gone public, the Corporate Governance Code of the Listing Rules
(together with the Companies Ordinance and the common law in Hong Kong) requires
directors, among other things, to:

« act honestly and in good faith in the interests of the company as a whole;
« avoid actual and potential conflicts of interest and duty;

« disclose fully and fairly his interests in contracts with the company.

Other stakeholders and players of the IPO process such as sponsors, underwriters and placing
agents also need to maintain a high standard in terms of their conduct when dealing in
IPOs. On 20 January 2017, the Securities and Futures Commission (“SFC”) issued a guideline
to sponsors, underwriters and placing agents involved in the listing and placing of GEM
(Growth Enterprise Market) stocks. An intermediary is also required to conduct its activities
in accordance with the general principles (“GP”) set out in the Code of Conduct for Persons
Licensed by or Registered with the SFC, including acting honestly, fairly, and in the interest
of its clients and the integrity of the market.

Furthermore, a sponsor, in its capacity as a corporate finance advisor, is required under
the Corporate Finance Advisor Code of Conduct to, among other things, use all reasonable
effort to ensure that its client understands the relevant regulatory requirements and their
implications at all stages of a transaction.

One important aspect is therefore to ensure that the directors and senior staff of the company
that is going for an IPO and the company itself have not engaged in any corrupt activities
or violated any Hong Kong anti-corruption laws.

Brief overview of Hong Kong anti-corruption laws
1. Prevention of Bribery Ordinance (Cap. 201)(“POBO")

The POBO is enforced by the Independent Commission Against Corruption (“ICAC”) to combat
corruption in the public and private sectors.

Section 9 of the POBO mainly applies to the private sector. Section 9(1) prohibits the solicitation
and acceptance of advantage by an agent in connection with his/her principal’s business:
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Prevention of Bribery Ordinance (Cap. 201)

- Corrupt Transactions with Agents (section 9)
« Bribery of Public Servants (sections 4 and 8)

A principal is the “employer” (i.e. the company).

An agent (any direcor or
employee) is a person:

- acting for, or employed by, the
principal in business dealings;

- appointed full-time or part-time; and

- whether or not receives a fixed salary
or a fee

N

Public servants incdude

- government officers, members and
employees of public bodies.

T
-

A person is regarded as
offering an advantage if

« the person directly or indirectly
gives or agrees to give an advantage
to another person.
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An "advantage” refers to

* any valuables su ch as money,

gift, commission, employment,
and services.

* 6 0 00

Public bodies incdude

- the Executive Council, the

Legislative Council, all District
Councils, public service
providers/operators, and many
quasigovernmental Organisations
such as the SFC and the HKEx”

A person is regarded as solicit-
ing/acepting an advantage if

« the person directly or indirectly asks

for/receives or agrees to receive an
advantage for any persons, including
himself/herself.

V e
Z

Entertainment can bhe

+in form of food or drink and any
other connected entertainment.

under
section
9(1)/9(2)

e N

An agent is not guilty if

- the agent solicits or accepts an
advantage with the principal’s
permission (section 9(1)/9(2)).

PRINCIPAL'S
PERMISSION

It is not a defence for
- any advantage accepted or
offered that is customary in
any profession, trade, vocation
or calling.



- any agent (e.g. an employee, including a director of a
private or public listed company);

« without the permission of his principal (e.g. the employer
or the company including the board of directors) or
any reasonable excuse;

- solicits or accepts any advantage;

- for doing or forbearing to do any act in relation to his/
her principal’s affairs or business;

- shall be guilty of an offence.

If convicted of a section 9 POBO offence, the penalty is
a maximum fine of HK$500,000 and an imprisonment
of 7 years. The Court may also order that the amount of
advantage received be paid to the principal or company
and the convicted person may be disqualified from being
a director of a company for a number of years.

Section 9(2) of the POBO states that any person, without
the permission of the agent’s principal, offers any
advantage to an agent as an inducement to or reward
for the agent’s doing or forbearing to do any act in
relation to the affairs or business of the agent’s principal,
commits an offence.

Under section 9 of the POBO, both the offer and acceptance
of bribes constitute an offence.

A person is regarded as soliciting/accepting an advantage
if he, or any other person acting on his behalf, directly
or indirectly demands or asks for/receives or agrees to
receive, an advantage, whether for himself or for another
person.

Section 19 of the POBO states that profession / trade or
customary practice is not a defence for offering or accepting
any advantage. Accordingly, it is not possible to say that
it was a customary practice such as giving red packets
during Chinese New Year or moon cakes during Mid Autumn
Festival and use that as a defence for giving or accepting
an advantage.

Also, section 9(5) of the POBO specifies that the permission
should be given before the advantage is accepted or as
soon as reasonably possible after such acceptance. It is
important to note that the permission needs to be from the
principal (or company) of the recipient (the agent). It is not
referring to a permission from the employer or boss of the
agent allowing the agent to offer the advantage.

“Advantage” refers to tangible and intangible things such
as money, gift, commission, loan, employment, service or
favour, except entertainment.

“Entertainment” refers to the provision of food or drink
for consumption on the occasion when it is provided, and
any other entertainment connected with such provisions.

Under section 9 of the POBO, a director who acts for a
listed company is an agent of the company, which is the
principal of the director. The company'’s “mind” is the board
of directors and so the board is the principal in relation
to the individual directors for the purpose of section 9 of
the POBO. A shareholder (even the majority shareholder)
of a company is therefore not the principal in relation to a

director acting as an agent of the company.

A company may be liable for an offence under the POBO
because the definition of “person” in offences includes any
body of persons, corporate or unincorporated (section 3 of
the Interpretation and General Clauses Ordinance, Cap. 1).
But in practice, prosecutions are usually only made against
individuals.

If a company is involved in a bribery offence, where the
offence was committed with the consent or connivance of
a director or officer concerned in the management of the
company (section 101E of the Criminal Procedure Ordinance,
Cap. 221), the director or officer will be liable.

For civil servants and employees of public bodies, the POBO
also applies:

Any person shall be guilty of an offence if :

- under section 4 of the POBO, the person offers any
advantage anywhere in the world to a public servant as
an inducement/reward for performing/abstaining from
performing/expediting/delaying any act of assisting/
favouring any person; or

- under section 8 of the POBO, the person offers any
advantage to any public servant while having dealings
of any kind with that government department or public
body;

« A public servant commits an offence if he solicits or
accepts such an advantage as an inducement/reward
in the circumstances as set out above;

« Public servants in general include government officers
(civil servants), members and employees of public
bodies;

- Public bodies include the Executive Council, the
Legislative Council; all District Councils, public service
providers/operators, and many quasi governmental
organizations such as the SFC and the Stock Exchange
of Hong Kong Limited.
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2. Independent Commission
Against Corruption Ordinance
(“ICACO”, Cap. 204)

The ordinance provides powers for the ICAC to investigate,
search and seize property, as well as arrest, detain and
grant bail to persons accused under the POBO.

3. Anti-corruption law enforcement
powers
The ICAC has a statutory duty to:

* receive and investigate complaints alleging corrupt
practices; and

- investigate offences under ordinances such as the
POBO.

By the ICACO and POBO, the ICAC has extensive investigative
powers:

- authorizes officer to conduct enquiry or examination;

« empowers ICAC officers to gain access to all records,
books and documents relating to the work of any
government department and public bodies;

- can arrest without warrant anyone reasonably suspects
to be guilty of offences under ICACO or POBO;

- can apply for search warrants to carry out search and
seizure of a premises;

+ has the power to compulsorily acquire information;

- can intercept communications and carry out covert
surveillance on suspects;

- would liaise with law enforcement agencies outside
Hong Kong for mutual legal assistance on criminal
matters. The ICAC has an assistance scheme with the PRC
Supreme People’s Procuratorate to interview witnesses
cross-border.
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4. Compliance and Best Practice

Directors and executives of a company are humans,
and sometimes they might neglect their duties and
responsibilities. In some extreme cases, the company’s
management and professionals might even commit corporate
corruption, fraud and other malpractices for their own
personal gain and benefit at the expenses of the company’s
interest. It is not easy for law enforcement agencies like the
ICAC to investigate and collate evidence to prosecute the
wrongdoers for their crimes. Prevention is always better
than cure and apart from law enforcement and deterrence; a
company must have sufficient and proper leadership, system
(checking and monitoring), people training and culture to
face the ethical and corporate governance challenges so as to
prevent corruption, fraud, and malpractices from happening.

Apart from the law, company directors should comply with
the relevant regulations and guidelines in performing their
duties. For listed companies, the Main Board and GEM
Listing Rules apply to the Main Board and GEM board listed
companies respectively.

Audit Committee

Rule 3.21 of the Main Board Listing Rules provide that every
listed company must establish an audit committee comprising
non-executive directors only.

One of the main functions of the audit committee is to
provide oversight of the system of internal controls and
compliance with the relevant laws and regulations (including
anti-corruption laws). It is important for the audit committee
to see that the company has sufficient and good internal
controls that would enable the early detection of corrupt
and fraudulent practices.

Corporate Governance Code

The Corporate Governance Code (“CGC”) and Corporate
Governance Report of the Listing Rules (Appendix 14) requires
the board of a listed company to ensure that sound and
effective internal controls are maintained by the company
for the sake of safeguarding shareholders’ investment and
the company’s assets. That would include internal controls
that could prevent and detect any corruption or malpractices
in the company as such activities would cause loss to the
company.

The CGC provides Code Provisions and recommended best
practices for Listed companies to comply with.



Directors’ duties and conflict of interest

Rule 3.08 of the Main Board Listing Rules and Rule 5.01 of
the GEM Board Listing Rules board listing rules lay down that
the Stock Exchange of Hong Kong expects listed company
directors to fulfill fiduciary duties to:

- act honestly and in good faith in the interests of the
company as a whole;

+ avoid actual and potential conflicts of interest and duty;

- disclose fully and fairly his interests in contracts with
the company.

Directors must not allow personal interests to conflict with
the company’s interests and must not use his position as
a director to gain any advantage for himself, or someone
else, or which causes detriment to the company.

If a director is able to follow and comply with these principles
and rules to avoid any conflict of his personal interest with
the interest of the company, then it will be unlikely that the
director, as an agent of the listed company, would violate
section 9 of the POBO. This is because if there is any risk
of such conflict, by complying with these principles, the
director would make disclosure to the company and seek
permission and if permission is given, then there would not
be any violation of the law.

 Practical Tips .

Internal policies and Code of Conduct

Clear internal policies and a code of conduct will allow
directors and staff to know what business ethical
standards are required and expected of them. A code
of conduct setting a high standard of integrity helps
safeguard the company’s staff from corruption pitfalls
or misunderstanding and enhance the trust of investors
and other stakeholders.

A code of conduct will also serve as a policy and guideline
reflecting the core values of the company on the permission
given to its directors and staff for the acceptance of advantage
that relates to the company’s business or affairs (in relation
to s.9 of the POBO on what the directors and staff can or
cannot accept).

The ICAC suggests that directors, staff and agents acting on
behalf of a company should be prohibited from:

- soliciting or accepting any advantage from others as a
reward for or inducement to doing any act about the
company’s business;

- offering any advantage to an agent of another as a
reward for or inducement to doing any act about the
latter’s principal’s business; and

- offering any advantage to any government or public
servant as a reward for or inducement to performing
any act in his official capacity, or while having business
dealing with the government department or public
body he/she belongs to.

- Always review the company’ s policies and code of conduct on

acceptance of advantages to know what can be accepted and

what can't.

-If in doubt, seek advice from management.

- Always disclose and be transparent about any gifts or advantages from

service providers, business partners or customers.

-If you need to give a gift or advantage, consider giving it to the

company or a department instead of any particular individual.
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